Patents and Trade Secrets
in Biotechnology

A PRIME CONCERN AMONG FIRMS throughout the biotechnology
industry is the degree of protection they can obtain over the
products and processes they develop. In the United States
several means exist for securing such protection. An individual or
organization can receive a patent for a product or process, which gives
the holder the right to exclude others from making, using, or selling
the invention for 17 years. Patents are also available for asexually
reproducing plants, and certificates (rather than patents) are granted
for sexually reproducing plants. An individual or organization may
also elect to keep an invention secret, with recourse to legal proceed-
ings if others acquire the secret through improper means.

In 1980 the Supreme Court ruled by a vote of five to four in Diamond
v. Chakrabarty that a particular genetically engineered microorganism
could be patented. (The organism in question had been genetically
engineered not through recombinant DNA techniques but through the
transfer of naturally occurring plasmids.) This landmark decision led
to a surge of patent applications and approvals in the area of
biotechnology. However, the decision also left a number of important
questions unresolved. For instance, it did not explicitly determine if

This chapter includes material from the presentation by Roman Saliwanchik at the
symposium.
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